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BEFORL THE
POLLUTION CONTROL HEARINGS BOARD
STATE OF WASHINGTON

IN THE MATTER OF
EUGENE A, DENIS,

Appellant, PCHB No, 85=35%

v, PINAL PINDINGS OF FACT,
CONCLUSIONS OF LAW AND
SOUTHWEST AIR POLLUTION QRDER

CONTROI AUTHORITY,

Respondent.

This matter, the appeal of a notice and order of c¢ivil penalty of
$1,000 for allegedly maintaining an open fire containing prohabited
material came on for formal hearing before the Pollution Control
Bearings Board; Wick pufford (presiding) and Gayle Rothrock, on
June 28, 1985, 1in Vancouver, Washaington. Board member Lawrence J.
Faulk has reviewed the record.

Appellant EBEugene Denis represented himself. Respondent Southwest
Air Pollution Control Authority (SWARCA) appeared by its attorney

David Jabn,
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Witnesses were sworn and testified. Exbibits were examined. From

the testimony heard and exbibits examined, the Board makes these
FINDINGS OF FACT
I

Respondent SWAPCA 1s a municipal corporation with responsibility
for conducting a program of air polluticn prevention and control
pursuant to the Wasbington Clean Air Act, chapter 70.94 RCW, 1in a
multi~county area which includes Clark County, the site of the events
at i1ssue 1n this case.

SWAPCA bas, pursuant to RCW 43,21B.270, filed with this Board a
certified copy of 1ts revised general regulation, as adopted and
amended, the contents of which are noticed.

II

Appellant Eugene A. Denis 1s a resident of Vancouver, Wasbington,
In connection with some business dealings, he obtained a substantial
amount of copper wiring. The wiraing was covered with a
petroleum-~-based ansulating material., In attempting to sell the
insulated wire, he discovered that he could get four times as much if
the 1nsulation were removed. Therefore, be determained to burn the
insulation off and, then attempt to sell the uncovered wire.

ITI

Mr. Denis contacted a friend who owns some rural property near
Ridgef:eld and obtained permission to conduct some burning on this
g1te. The tract lies within Clark County Fire District No, 12.

Mr,. Denis transported the i1nsulated wire to bis friend's property,
FINAL FINDINGS OF FACT,
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and waited for a dry clear day on which to burn, January 28, 1985,
was such a day and on that frosty morning, Mr. Denis commenced burning
the insulation. He did not attempt to obtain permission in advance
from SWAPCA or any other governmental agency.

Iv

The fire produced dense black smoke which was observed by Fireman
William Bartel from his home about 45 minutes after the burning
began, He immediately left 1in a Fire District tanker truck kept at
his house thinkaing he might need to put the fire ocut. He located the
source of the smoke on an isolated site between Royle and Carty Reads
and drove the fire truck out into the field where the burning was
geing on. There he observed perhaps a dozen piles of 1nsu15ted copper
wiring, three of which were smolderaing.

Mr. Bartel encountered Mr. Denis at the burn site and asked him 1f
he knew that the burpning was illegal, Hr, Denis professed ignorance
of regtrictions on open burning, but was completely cooperative with
Mr, Bartel and agreed to put the fire out. Forthwitb, he did so.

v

Thereafter, Mr,. Denis located a facility in Scapoose,;@regon,
which removes insulation from wire commercially He had the wire be
had not burned processed there and testified that orl was recovered
from the insulation removed.

VI .

SWAPCA after evaluating the fire district's report, issued a
Notice of Violation on February 4, 1985, assert:ing a violation of
FINAL FINDINGS OF FACT,
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Section 400~035 of SWAPCA's General Regqulations for Axr Pollution
Sources and of RCW 70.94,775. The Notice assessed a civil penalty of
$1,000.
Mr. Denis tamely appealed by letter received by the Board on
arch 4, 1%985.
VII
SWAPCA's control officey testified that the maximum penalty was
asssgeed bhecause the burning was an viclation of the statute {Clean
Air Act) :itself, rather than an infraction only of the agency's
implementing rules, The policy adopted by hig governing board i1s to
assess the maximum in such circumstances,
Mr, Denis has no record of prior violations.
VIII
any Conclusion of Law which 1s deemed a Finding of Fact 1s hereby
adopted as such,
From these Findings of Fact the Board comes to these
CONCLUSIONS OF LAW
I
The'Board khag jurisdiction over the 1ssues and parties. C(hapter
43.218 and 70.94 RCW,
II
SWAPCA's General Regulations, Section 4Q00~033 provides, in
pertinent part: .
No person skall ignite, cause to be i1gnited, permit
to be ignited, or suffer, allow, or maintain any open

fire withan the Jurisdaiction of the Authorikty, except
as provided in this Regulation,
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{1} Open Burning may be done under permit:

{a) Burning permits may be provided by the local
fire department, fire distract or Washington
State Department of Natural Resources,

(b)

No permit shall be issued unless the Control
Officer is satisfied that:

(1)

No practical alternate method ix
available for the dispesal of the
material to be burned. (The Authority
has a written Open Qutdoor Fire Pelicy
degcribing times, areas and kinds of
permitted open fires),

{ii) No salvage operation by open burning

will be conducted,

{i11) No ¢garbage will be burned,

(iv) No animals will be disposed of by

{v)

burning.

No material containing asphalt,
petroleum products, paints, rubber
products, plastic or any substance which
normally emits dense smoke or obnoxious
odors will be burned.

RCW 70.94.775 states, in pertinent part:

We conclude that Mr., Denis' wire 1nsulation fire on January 28,

No person shall cause or allow any ocutdoor fire:
{1) containing garbage, dead animals, asphalt,
petroleum products, paints, rubber products,
plastics, or any substance other than natural
vegetation whach emits dense smoke or ¢bnoxious

OdOTS .4,

111

1985, violated both Section 400-035 and RCW 70.94.775. The fire

contained petroleum products which are prohibited in an open fire,

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW & ORDER
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v
The Clean Air Act 1s a strict liability statute and, therefore,
the violator's state of mind or i1ntentions are 1rrelevant to tre
guestzon of liability for penalties undezr 1ts authority, However,
such matters can be relevant to the 1ssue of how much the penalty
should be an any case,
v
RCW 70.94,431(1) allows the imposition of a civil penalty for
violation of tbhe Clean Arr Act or 1ts implementing regqulations. The

penalty shall be "in the form of a fine in an amount not to exceed One

thousand dollars per day for each violation.”™ Tre term "not to
exceed® necessarily implies tre use of judgment in determining how
much the penalty should be in any instance.

Tre statute sets no explicit standards, but implicit in the
penalizaing function i1s an indivadual:ized consaderation focusing on the
seriousness of tre violation and the bekavior of the violator. The
review procedures avalrlable provide a procedural safeguard against

arbitrary action in penalty setting, Glascam Builders v, Yakima County

Clean Axir Authority, 85 Wn.2d 255, 534 P.2d 33 (1975), but the initial

assignment of penalty by the agency should reflect a considerataion of
the circoumstances and an attenpt to select the leve]l of sangtion
apprepriate to change behavior and secure compliance,

SWAPCA bas totally abdicated thigs function in =very ainstance
where, by its own interpretation, the statute 1tself has been
viclakted., Simply to assess the statutory maxaimum an all such cases is
FINAL FINDINGS OF FACT,
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to evade a critical statutory responsibility. To disregard questions
of justice in the individual case endangers the integrity of the whole
effort to achieve clean air.

Accordingly, we conclude that in the instant case the agency
assessed the maximum penalty on an improper basis. Further, we
conclude, under all the circumstances, that the ends of the civil
sanction will be served by a penalty of substantially lesser amount.

At

Mr. Denis has no previous history ¢f violations and his subsequent
pekhavior and his testimony indicates that he is not likely to commit
further violations. The fire in question, however, was something
different from ordinary backyard burning. It was a salvage operation
for commercial gain involving materials which produce particularly
dense smoke, Weighing the seriousness of the cffense, the bebavior of
the violator, and cobjective of general as well as specific deterrence,
we conclude that the Order set forth below 1s appropriate,

VIT

Any FPinding of Fact which is deemed a Conclusion of Law is hereby

adopted as such.

From these Conclusaions of Law the Board enters this

PINAL FINDINGS OF FACT,
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ORDER
The Notice of violation 15 affirmed, but $750 of the penalty is
vacated., A penalty of 250 is affirmed, but $100 is suspended for a
year on condition that the appellant commit no further violations of
air pollution control requirements during that time,
DONE this‘dgifﬁgday of July, 1985,

POLLUTION CONTROL HEARINGS BOARD

i Dl

WICK DUFRURD, Lawyar Member

;§?¢4462L;;§1HZ?£;4~ﬁC —

E RATHRO Vice Chairman

.
O)PUL (23 e

. ILAWRENCE J. FANLK, Chairman
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